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Public Service Commission of
330 East Fourth South
Salt Lake City, Utah 84111

03Al303H

Dear Mr. Chairman:

Re: Utah Power & Light Company's
Request for Pole Attachment
Certification to the FCC

On behalf of Wentronics, Inc., a company which
provides cable television service to the town of Moab, Utah,
we hereby oppose Utah Power & Light Company's request that
your Commission certify to the Federal Communications Com
mission that you have complete regulatory authority over
cable television systems within the state of Utah. Wentronics
respectfully submits that the Utah Public Service Commission
("Utah PSC") lacks the appropriate statutory authority to
regulate the rates and terms of cable television pole attach
ment agreements.

In establishing a procedure under which the FCC
would withdraw its jurisdiction over pole attachment agree
ments for states that provided proper "certification", FCC
Rule Section 1.1414 expressly states that unless a state can
certify that:

1. It regulates rates, terms, and conditions
for pole attachments, and

2. In so regulating such rates, terms and con
ditions, the state has the authority to con
sider and does consider the 1nterests of the
cable television services, as well as the
interests of the consumers of the utility
services, it will be rebuttably presumed that
the state is not regulating pole attachments.
(emphasis added).
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Wentronics submits that it is clear from the
language of Utah Code Ann. Section 54-4-13 (1953) that no
such authority to regulate the rates and terms of pole
attachment agreements is vested in the Utah PSC. Sub-part
(1) is inapplicable to cable television because it expressly
treats only joint property use of two or more public utilities.
Cable television, of course, has consistently been held not
to be a public utility. ~/

Sub-part (2) does, in an extremely limited manner,
address cable television. That sub-section, however, is
confined to describing the conditions under which a cable
system may remain on public utility poles. There is absol
utley no language conferring to the Utah PSC the necessary
jurisdiction to regulate pole attachment agreements in con
sideration of what impact their rates and terms will have
upon cable subscribers.

In a similar situation, the Florida Supreme Court
in Teleprompter Corporation v. Hawkins 2/ held that the
Florida Public Service Commission lacked the necessary juris
diction to regulate pole attachment agreements and, therefore,
had improperly certified to the Federal Communications Commis
sion (see the attached case). The FCC was subsequently forced
to delete Florida as a certified state. 3/ Wentronics would
here seek to avoid similar time consuming judicial and admini
strative proceedings.

1/ Greater Fremont, Inc. v. City of Fremont, 302 F. Supp.
652 (N.D. Ohio 1968), aff'd sub nom., Wonderland Ventures,
Inc. v. Sandusky, 423 F.2d 5~(6th Cir. 1970); Orange
County Cable Communications Co. v. City of San Clemente,
59 Cal. App.2d 165, 130 Cal. Rptr. 429 (1976); Illinois
Indiana Cable Television Ass'n v. Illinois Commerce Comm'n,
55 Ill.2d 205, 302 N.E.2d 334 (1973); Minnesota Microwave,
Inc. v. Public Service Comm'n, 291 Minn. 241, 190 N.W.2d
661 (1971); Opinion of the Attorney General of Arizona, No.
55-206, 12 P.&F. Radio Reg. 2094 (1955); Re The Mountain
States Tel. & Tel. Co., 73 P.U.R.2d 161 (Colo. Pub. Util.
Comm'n 1968); Re Southern Bell Tel. & Tel. Co., 65 P.U.R.
3d 117 (Fla. Pub. Servo Comm'n 1966); Re New England Tel.
& Tel. Co., 60 P.U.R.3d 462 (Me. Pub. Util. Comm'n 1965).

2/ Teleprompter Corporation v. Hawkins, N. 56, 291 (May 29, 1980).

l/ See the attached Public Notice.
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Wentronics, Inc., therefore, respectfully requests
that the Public Service Commission of Utah deny Utah Power
, Light Company's petition requesting certification to the
Federal Communications Commission.

Respectfully submitted,

BY: lsi

BY: lsi

C I ,1-2.;
(~.1Y'1~-...L<f
Robert L.I...James
Robert L. James

/'MJL.J rf J-L, i7~~ a.
wesle~~. H~~Pi~~
Wesley R. Heppler

Attorneys for Wentronics, Inc.

cc: Robert Gordon
David Lloyd
Attorneys for Utah Power & Light

FCC Pole Attachment Branch
Margaret Wood, Chief
Burt Weintraub
Wayne Smith

Jim Ewalt
NCTA

Daniel W. Shields, Esquire

Co~~issioners, Vtah Public Service Comnission
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No. 56,291

TEu:PROMPTER CORPORATION, ET AL.,
Peti tioners,

va.

PAtr.wA F. BAWKI.~S, ET AL.,
Responc.ents.

[May 29, 1980)

BOYD, J.

This cause is befo=e us to review an o=der by ~~e Public

Service Con~;ssion certifying t~at it has a~t~ority to re~ate

"pole attac~~e~~" ag=ee~e~ts. ~e have jurisc.ic~~on. A=t. V.

S 3 lb) ()), no.. Const.

Pole attac~ent agree~ents are lease ~gree~e~~s be~~een

utilities L,C cable telev~sion companies vhicn authori%e the

latter to use ~~e excess space on utility poles for ~~e ?u=?ose

of providing t~ei= cus:o~e=s cable ~elevision se~ice. Bec~~se

the utilities have s~?e=ior bar~ainin~ position by vir=ue o~

~~ei= ownership L~d cont=ol over ~~ility poles along Wit~ the

accompanying ease~ents. Congress gr~'tec ~~e zederal Co~~ica-

tions Ccmmission (FCC) the authority to resulate these a~ree-

ments except whe=~ suc~ ~tte=s are regulated by the state.

~ach suc~ state needed to certify that:

(A) it regulates such rates, te~.s, anc. co~ci~io~s;

am:

(9) in so r~sula~inq suc~ rates, te=cs, L~C. condi~ions,

the St~te ~s the aut~ority to ce~sic.er ~'c do~s

ccns~c.er the i~terests o! ~~e s~scribe=s o~ c~le

television ser~ices, as well as the ~r.terests of
the cOnsumers o~ the utili:y services.

Cocmunications ~ct ~e~~~ents of 1978, P~. L. No. 95-234,
(47 U.S.C. S 224(c) (21».
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I~ response to ~~is ~e~di~q :e~e=al resulation, ~e

commission sent notice of ce~~ific.~ion to the FCC. Subse-

qQently, ~e co==ission qave notice L~d callec for ~=iefs frcm

interested parties, !ollowin; which i~ entered an orde: ceclarinq

tbat it has the au~~ority to requlate role attachment aireements.

The ~etitione:s cla~ that ~~e com=ission does not have a~thority

to requlate the aqreemen:s or consider the interests of ca~le

television .ubscri~rs. We aqree.

Several years aqo the comcission hele that it could not

require utilit~es to ~ter into pole attachment aqreeme~ts.

Sou~~ern 3ell Tel. , Tel. Co., 65 PUR 3~ 117 (~la. Pub. Se=.

Co.tiD.'n .. 1966). L~ doi~9 so it reasoned:

In 1913, whe~ the ~lorica le;islat~e e~actec

a com?rehens~ve ?lan fer the re;ulat~on 0: tele
phone and te:e~=~?h co=?~~ies i~ this state, ~~d

con~er=ec u?o~ ~e cc~~ssion au~hority ~o ad
minister ~~e ac~ ane to ~res==ibe rules ~~d

:equlations a?pro?ria~e to the exe:cise of the
powers co~!errec ~~e:ein, ~'e science of tele
visioD t=anscission and ~~e busi~ess of ope-
rating cocmuni~y ante~~a television syste~s

were not in ex~s~e~ce. T~e 19:3 Tlorida leq
islature, there~ore. could no~ have envisioned
--much less have i~te~cec to re~la~e ar.c con
t:ol--~~e telev~sion ~rans~ssion ~acilities

~~e services .ith which we are co~ce=ne~. ~~is

is exactly ~he sar.e k~~~ o! sit~a~ion cesc=ibec
by ~~e su?re~e c~u:~ o! F~oric1 i~ p~ac~ically

ide~tical l~~~~a;e in ~ts opi~ion i~ ~he case
of Redio ~ele?h. Co~.~~ications v. Sou~heas~ern

Teleph. Ce. (Fla. SU? Ct. 196';) 57 ?t:R 3e 1.36,
liO So.2c 577, wher. i~ held ~,a~ this cc~iss~c~

di~ not have ju=iscic~ion over radio co~~~~ca

tion servi=e, ~ot~i~,st~nei~; the i~~ercor.r.ec~ion

o~ such racio se=vice wi~h a re~la~ec ut:li~y's

telephone l~~cli~e, ~s ~he co~~ ?o~~ted out in
~~a~ case, ~he lecisl~ture of Florioa has neve=
confer=ed upon this co~~ssicn eny ge~eral author
ity to =e~la~e -?~lic utili:ies,- Tra~i~ionally,

ea~~ t~e a ~ublic service of ~~is sta~e is cade
subject to t~e =e~11t~ry ~ower of :~e co~ission,
the leqislet~e ~as e~ac~ed a c~?rehensive ?l~~

o! re~1~~on ~~d cc~~=ol and the~ conferred upcn
the co~ssion the a~:hority to a~nister s~c~

plan. This h~s never been done in so far as
television t.r~~si:lission &r.c co~unity antenna
television syst~s a=e conce:ne6. Cc~~~ity

~tenna television sy,~ems heve neve: been de
f~~ed ~s ·?ub~ic util~:iesR by t~e le~isle~~re,

nor is t~e~e ~;y~~i~g i~ ~his =eccrc whic~ woulc
justify ~e concl~s:on ~ha~ such syste~s are
veste~ wit~ a p~lic L~te=est; in ac~ual fact,
t~ey ~y be of suc~ cha=ac~er as to jus~i!y

r~lic =egul&tion ~~d co~~=ol, T~at, however,
is a ~=~e: fo= Qe~e~.atlcn by t~e sta~e

le;is~&~ure. We Qust concluce on the ~asis

o~ t~e record be~ore us, and the prese~~ s~at~s

o~ t~e laws of this s~a:e, that ~~e Flori:a
Public Se:vice Co~ssion has no jurisd~c~ion

or authority over ~~e cpe=ations of cor-cunity
an~enna ~elevision system6 anc ~~e rates ~~ey

char;e, or the se:vice t~ey provide to their
C""..1stomer...

2.



-
1d. at 119-20. See also, Twi~ Cities Cable Co. v. Southeaste~

Tel. Co .• 200 So.2C. 857 (Fla. 1st DCA 1967).

Since tha~ cecision ~here has zee~ no relevan~ change in

the co~s.ion'••~atutory qrant of ju:iscic~ion. Therefore

the reasoning in ~t decision is s~ill =elevL~t. No reason

was qiven for asse:t:"'''1q jurisdiction othe::o than to preempt the

FCC from requla~s pole attachce~t agreements. ~~thouqh we

share the oonce~ about ~e~e=al interve~tion in an area the

state may be better equipped to hancle, such COncern is not

enou~h to extend the Public Se:vice COn=.ission IS jurisc.iction ..

only the legisl.l.t.\:.Ie can d.o that.

We L~erefore quash ~~e co~ssion's oreer.

!:N'G!.AND l C •.! .. , OVEr=ON, Stn;OS!:RG, )J..:c!:::t...lh.~ a.r.c ~c~ON;'.I.O, .!.!., Conc~=
ADKINS, .! _, Dissents

NOT FINAL D.~:I. ':'I.:-!!: E:G!RZS TO FlU R!:EA..~~G )10~rC}l ""''lO, IF
Fl~, Dt~~~~I~~~.

J.

..
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Certiorari to the Florida Public Service Commission

The Law Of~ices o~ ~ogan ~~d H~~so~. Washi~g~o~, D.C •• and
William A. Gillen, Eewar~ ~. W~lle=, J~. ar.d Dav~d c. S~obe o~ Fowler,
~i~e. Gillen, ac~gs. Villareal ~~d Banker, T~~;a, Flc~~ea, :or Tele
?ro~?~er Co~oratio~; anc George X~Jell III of Rosse~~e= ~~d Maxwell.
Me~our~e. Flo=ica. :o~ ~~erican Television ~~C Cc~~ica~ions

COl7cra:.ion,

Pet.:. tioners

Pre~tice P. Pruitt. Bar=et~ G. Jc~nson and No~an H. ~or~on, Jr.,
Tallahassee. Florica. for Flor~da P~lic Service Cc~~~ssion.

Re s ?Once!1ts

C. Reger Vinson ef Be~~s a~d La~e, Pensacola. Florida, for
Gul~ ~ower Comp~~y,

I:"..terve.~o=

w. ?ocber":. Fokes c! ."l.a.honer :a:ac.:ow anc Aci~s. Tallahassee. for
Florida Cable Telev~sion Association; ~~d Lee L. Wi~lis and ~~es o.
Beasl~y of Ausley. Hc~ullen, McGehee, Carothers and Proc~or,

Tallar~assee, Florida, fo= Ta=?a Elec~=ic Company,

dmici Curiae

4.

•



~~.%~(;j~P~~hlij~~~~~~"'f:J;\";'~....;::;-;:, ..~;\;
I••

PUBLIC NOTICE
FEDERAL COMMUNICATIONS COMMISSION
1919 M STREET NW.
WASHINGTON, D.C. 20554

"-cOt"" l,sMg 01 rel_. Ir\d ..... 202 '132-0002

August 7, 19RQ - CC

POLE ATTACHMENTS

Pursuant to Section 1.1414(b) of the Commission's Rules on
cable television pole attachments, the following States· have
certified that they regulate terms, rates, and conditions for
pole attachments, and, in so regulating, have the authority to
consider the interests of subscribers of cable television
services, as well as the interests of the consumers of the
utility services.

(Certification by a State preempts the FCC from acceptinq
pole attachments complaints under Subpart J of Part I of the .
Rules.)

Alaska
California
Co~necticut

Hawaii
Ill1n01s
Indiana
Louisiana
Massachusetts
Nebraska

Nevada
New Jersey
New York
Oregon
Pennsylvani a
Puerto Rico
Vermont
Washington
Wisconsin

•

The Supreme Court of Florid. has ruled that the Florida Publi:
Service Commlssior does not have jurisdiction to regulate
rates, terms, and conditions for pole attachments. Teleprompte.!:
Corporation Y. Hawkins, No. 56, 291 (May 29, 1960). According
ly, Florida Is deleted from this list.

"State", by Sect10n l,l402(g) of the Rules, means any State •
territory, or possession of the United States, the Oistrict
of Columbia, or any political subdivision, agency, or in
strumentality thereof.

(This Public Notice supercedes the Public Notice of October 29, 1979.)

- rCC -


